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IN THE SUPREME COURT OF THE STATE OF UTAH

UTAH COUNTY, a body corporate
and politic, and PLEASANT
GROVE CITY CORPORATION,
Plaintiffs-Respondents,
vs.

Case No. 860191

THE WASATCH BANK OF
PLEASANT GROVE,

Category No. 13-b

Defendant and
Third-Party PlaintiffAppellant,
vs.
RAY W. LAMOREAUX,
an Individual,
Third-Party DefendantRespondent .
ISSUES PRESENTED FOR REVIEW
Whether the trial court erred in holding that there was a
valid and binding escrow agreement when acceptance of the Bank's
offer to act as escrow agent was not communicated to the Bank and
was never delivered to the Bank?
Whether the trial court erred in holding that there was
insufficient evidence to find Ray W. Lamoreaux liable to the
Bank for any amount owing by the Bank to Utah County?
Whether the court committed a clerical error in entering
judgment for the full amount claimed for costs in contradiction
of a contemporaneous ruling of the court?

NATURE OF THE CASE
This

is an

action

to

enforce

a purported

bond

escrow

agreement among Wasatch Bank of Pleasant Grove ("Bank"), Ray L.
Construction

Company

("Ray

L. Construction")

and Utah County

under which the County asserts the Bank was to hold certain
moneys in escrow to guarantee the Construction Company's installation of improvements in the Manila Meadows Subdivision.
Bank's

third-party

complaint

against

Ray

W.

The

Lamoreaux

("Lamoreaux") sought indemnification through enforcement of a
blanket guaranty agreement.
DISPOSITION IN LOWER COURT
The action was tried in the Fourth Judicial District before
Judge J. Robert Bullock without a jury.

The Court found that

Wasatch Bank of Pleasant Grove, Utah County and Ray L. Construction,

Inc. entered

into a valid

and binding written

escrow

agreement with a face amount of $20,000.00 to assure that the
improvements of Manila Meadows Subdivision would be installed
according to Utah County standards.

The Court concluded that

the Bank breached the escrow agreement and its fiduciary duty to
Utah County by applying the escrowed funds to an indebtedness of
Ray L. Construction.
The Court found that Utah County was entitled to judgment
against the Bank in the amount of $26,680.36, together with costs
2

in

the

sum

insufficient

$321.93.x

of
to

establish

The
the

Court

liability

found

the

evidence

of Lamoreaux, as an

The Court denied the Bank!s Motion to

individual, to the Bank.

Amend the Findings of Fact and to Make Additional Findings of
Fact and Objections to Findings of Fact, and also denied the
Bank's Motion for a New Trial.
STATEMENT OF THE FACTS
On March 9, 1979, the Bank and Ray L. Construction executed
an uncompleted copy of a Bond Escrow Agreement with a face amount
of

$20,000

which

stated

that

it

was

to

assure

that

the

improvements of Manila Meadows Subdivision would be installed
according to Utah County standards.

(R. 174; Exs. 1, 18.)

A

savings certificate issued by the Bank dated December 2, 1976,
payable to "Ray W. Lamoreaux Individual as trustee[,] Lucy C.
Lamoreaux,

Trustee

or

Jack

W.

Lamoreaux"

was

assigned

to

the Bank on March 9, 1979 as security for the proposed bond.
(Exs. 13, 19.)
On March 12, 1979, Utah County completed and executed the
Bond Escrow Agreement by adding its signature to the document.
In addition to executing the Bond Escrow Agreement, Exhibit "A"
to the document was prepared on March 12, 1979, and maintained in
*As is set forth in Point IV of this brief, there was a
clerical error in the judgment and the cost award should have
been only $37.80 to Lamoraeux.
3

*the files of Clyde Naylor, Utah County Engineer,

(R. 174-75.)

The Bank was never notified of the execution of the document nor
was the completed document signed by Utah County and Exhibit flAfl
ever returned to Wasatch Bank.

The files and records of the Bank

contained only the uncompleted Bond Escrow Agreement document.
(Id.; R. 199, 251-52, Ex. 18.)
On December 5, 1980, the savings certificate which was to
have

secured

the

bond

was

paid

to

the

payees

and

a

new

certificate was issued payable to "Lucy C. Lamoreaux Individual
& as trustee[,] Ray W. Lamoreaux, Trustee Jack W. Lamoreaux" in
the face amount of $27,902.28.

(Ex. 20.)

At the time this

certificate was cashed, the bond escrow agreement was in the
Bank's

incomplete

documents

signatures and exhibits.

file

because

of

the

missing

(R. 251-53.)

This second certificate was also subsequently cashed and
reissued, and ultimately was used
Construction to the Bank.

to pay

a debt of Ray L.

(R. 285, 291-92.)

The debt of Ray L. Construction which was paid in part by
the certificate was evidenced by a promissory note dated December
21, 1979, from Ray L. Construction to the Bank in the sum of
$60,000.00.

(Ex. 23.)

Lamoreaux had executed a Guaranty on

December 18, 1979, personally guaranteeing the payment of all
debts

owed by Ray

L. Construction to the Bank.
4

(Ex. 22.)

Lamoreaux

testified

certificate

that

described

the

above

loan
was

which

an

was

obligation

Construction for which Lamoreaux had co-signed.
On

April

19,

1982, Utah

paid

County

of

by

the

Ray

L.

(R. 291-93.)

made

a

demand

on

Wasatch Bank for the amount of the proposed bond and the Bank
refused payment.
the

Bank

had

incomplete.

(R. 186-87.)
considered

At all times up to this point,

the

proposed

escrow

agreement

as

(R. 251-53.)

The Bank's normal practice in bond-escrow agreements is to
specially mark the savings certificates used for collateral.
253.)

(R.

Because the agreement was never completed as far as the

Bank was

concerned, the certificate was never designated

as

securing the Bond Escrow Agreement (R. 251-53.)
SUMMARY OF ARGUMENTS
The trial court erred in finding that there was a valid and
binding escrow agreement where a completed copy of the escrow
agreement was never delivered to the Bank nor was Utah County's
acceptance of the Bank's offer to act as escrow agent ever
communicated to the Bank.

The Bank should therefore not be bound

by the terms of the uncompleted contract.
Ray W. Lamoreaux, by virtue of his blanket guaranty of Ray
L. Construction's debts to the Bank, is liable to the Bank under
the doctrine of unjust enrichment and principles of equity.
5

The court committed a clerical error in entering judgment
for

the

full

amount

of

the

costs

claimed

where

the

court

contemporaneously ruled that Utah County was not entitled to any
costs and Lamoreaux was entitled to only a portion of the claimed
costs.
ARGUMENT
POINT I
THE COMPLETED ESCROW AGREEMENT WAS NEVER
COMMUNICATED NOR DELIVERED TO THE BANK AND,
THEREFORE, NO ESCROW WAS EVER CREATED.
Fundamental to the creation and enforcement of an escrow is
the existence of a valid contract among the parties as to the
subject matter of the instrument and the delivery and communication of the contract to the depositary.
§ 4 (1966).
case.

28 Am. Jur. 2d Escrow

Neither of these basic requisites were met in this

The contract in this case is fundamentally flawed and not

binding on the parties because Utah County never communicated any
acceptance of the contract nor was the contract complete.
On March 9, 1979, the Bank signed the document containing
the terms of the agreement and affixed its corporate seal, and
Ray L. Construction also executed the document.

The agreement

was subsequently signed by Utah County and and filed in the
office

of

Clyde

Naylor, Utah

County

Engineer.

Neither

an

original nor a copy of the completed document, signifying and
6

communicating acceptance by Utah County, was ever delivered to
the Bank.
As far as the Bank was aware, the proposed escrow agreement
was not final and was incomplete.

For this reason, the Bank

filed it in an incomplete documents file.

The County contends

that there was an acceptance of the terms of the agreement, but
silence, except in a few circumstances, has never been held to
constitute a valid acceptance of a contract.

17 Am. Jur. 2d

Contracts § 47 (1964).
Because

the

escrow

agreement

lacked

the

necessary

signatures, the Bank was never authorized to act upon it.

Until

all parties have definitely assented to the contract, there is no
escrow formed.

28 Am. Jur. 2d Escrow § 4

(1966) .

This is

especially true with regard to communication to a depositary who,
in a broad sense, acts as the agent of both parties with powers
limited only to those stipulated in the escrow agreement.
§ 11.

Id. at

The Bank never received notice from the County that it

had accepted the agreement.

Without such notice, the Bank could

not act in a neutral capacity as an escrow agent.
In the oft-cited case of Smith v. MacBeth, 161 So. 721, 724
(Fla. 1935), the Supreme Court of Florida stated:
To constitute a binding escrow, there must be
an instrument embodying conditions beneficial
to both parties, agreed to by both parties,
and it must be communicated to and deposited
7

with a third party. It then becomes irrevocable by either during the period it remains
in escrow.
As the Court in Smith points out, the escrow agreement must
be

(1) communicated

to and

(2) deposited with a third party.

When this is done, it becomes irrevocable.
To create a valid escrow, there must be a
depository with instructions from the parties
as to their agreement concerning delivery and
taking effect of the escrow instrument, and
such person must agree to accept the custody
of the instrument on the terms specified by
the parties.
30 C.J.S. Escrows § 6 (1965).
Neither of the requirements of communication
were met in this case.

and deposit

The trial court's judgment placed the

Bank in the inequitable position of being required to adhere
strictly

to an agreement

while one of the other parties to

the agreement, for all practical purposes, was free to disregard
it entirely because

it had not communicated

to or deposited

with the Bank a signed and completed copy of the agreement.
In addition to Utah County's failure to notify the Bank
of its acceptance of the terms of the agreement, the agreement
was

also

substantially

incomplete

because Exhibit

"A", which

describes the improvements to be made, was never included in the
Bank's copy of the agreement.

Even though a contract may be

signed, an incomplete contract, lacking any substantial portion,
8

does not bind the signer without further assent on his part.

17

Am. Jur. 2d Contracts § 73 (1964).
Without Exhibit "A", the Bank could not perform its duties
under

the

proposed

escrow

agreement

because

the

agreement

required that the Bank not release the funds unless the improvements listed in Exhibit "A" were completed.

Having not received

Exhibit "A11, the Bank would not be able to properly release the
funds.
Because there was never a valid and binding escrow agreement, the judgment of the District Court should be reversed.
POINT II
THE BANK PRESENTED SUFFICIENT EVIDENCE TO ESTABLISH
THAT LAMOREAUX WAS LIABLE FOR ANY JUDGMENT AGAINST THE BANK.
The District Court, in its Findings of Fact, held that:
The Court finds that the evidence is insufficient to establish liability of Ray W.
Lamoreaux, as an individual, to the Wasatch
Bank of Pleasant Grove.
This finding was

in error in that the court

failed to

consider the personal guaranty of Lamoreaux or the testimony of
Lamoreaux confirming the fact that he guaranteed the payment of
all debts by Ray L. Construction to the Bank.
On December 18, 1979, Lamoreaux executed a guaranty which
states as follows:

9

I . . . guarantee the payment of and agree
and promise to pay to Wasatch Bank of
Pleasant Grove, it successors and assigns, at
maturity, or at any time thereafter as
demanded, any and all indebtedness and
obligations including, but not limited to,
all notes and discounts, all drafts for which
credit is given in connection with any
deposit accounts maintained at said bank,
whether the obligation be joint or several or
both, or primary or secondary, for which Ray
L. Construction, Inc., or any of them, is or
are now liable or indebted, or hereafter may
become liable or indebted, to Wasatch Bank,
its successors or assigns.
(Exhibit No. 22.)
Ray W. Lamoreaux, by and through this agreement, guaranteed
the payment of any debt incurred by Ray L. Construction.
the

doctrine

of unjust

enrichment

and

principles

of

Under
equity,

Ray L. Construction is indebted to the Bank for any amount found
to be owing by the Bank to Utah County.

Because Lamoreaux

guaranteed any debts owing by Ray L. Construction to the Bank,
he is liable to the Bank for any amount found owing by the Bank
to Utah County.
In the recent case of Barrett v. Stevens, 690 P.2d 533
(Utah

1984),

this

Court

set

forth

the

elements

enrichment:
Unjust enrichment occurs whenever a person
has and retains money or benefits that in
justice and equity belong to another. Thus,
in order for a claim based on unjust enrichment to be successful, there must be (1) a
benefit conferred on one person by another;
10

of

unjust

(2) an appreciation or knowledge by the
conferee of the benefit; and (3) the acceptance or retention of the conferee of the
benefit under such circumstances as to make
it inequitable for the conferee to retain
the benefits without payment of its value.
Id. at 557.
The elements of unjust enrichment are met in this case.

(1)

Ray L. Construction received a benefit either by not having to
forfeit the bond and thus pay a penalty for not completing its
obligation to the County or by having a portion of its debt paid
when the Bank used the funds which were to have been held in
escrow to pay off a portion of the companyfs obligation to the
Bank.

(2) Ray L. Construction has an appreciation or knowledge

that it did not have to pay the penalty for not completing its
obligation to Utah County or that the Bank used the intended
escrow funds to pay off a portion of its obligation to the
Bank.

(3) In this case, it is definitely inequitable that Ray

L. Construction Company retain the benefit conferred on it by the
Bank.

To allow

it to retain the benefit

is equivalent of

letting the company walk away from its contract with Utah County
and not fulfill its obligation solely because of an error of the
Bank.

Had the Bank disbursed the funds to some other person or

entity, Ray L. Construction might be justified in not reimbursing
the

funds to the Bank.

But, when Ray L. Construction not

only takes advantage of a mistake by the Bank, but takes advan11

tage of a mistake in its favor, it cannot be equitable to let the
construction

company

sit

back

while

the

Bank

pays

for

the

construction company's failure to fulfill its obligation.
Ray

W.

Lamoreaux,

having

guaranteed

any

obligation

to

Wasatch Bank incurred by Ray L. Construction, should be required
to pay the amount of any judgment against the Bank because such
judgment represents the penalty the construction company would
have paid for not completing its obligation to Utah County.
POINT III
THE AWARD OF COSTS SHOULD BE MODIFIED.
Subsequent to the filing of the trial court's Memorandum
Decision (R. 57-58), Lamoreaux filed a Memorandum of Costs and
Disbursements

claiming

costs

in

the

amount

of

$109.49

(R.

59-60; 72-73), and Utah County filed a Memorandum of Costs and
Disbursements claiming costs of $212.44
objected

to

considering

the

cost

bills.

(R.

(R. 87-88).
63-64,

the Bank's objections, the trial

68-69.)
court

The Bank
After
issued a

signed ruling denying all costs to Utah County and awarding only
$37.80 in costs to Lamoreaux.

(R.90).

The final judgment which

was entered the same day, however, inadvertently included the
claimed amounts of $109.49 for Lamoreaux and $212.44 for Utah
County.

(R. 96-97).
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The Bank asserts herein that the judgment in favor of Utah
County
costs.

should be reversed, which would

include the award of

In the alternative the Bank asserts tht Lamoreaux should

indemnify the Bank for the amount of any judgment.

In that

event Lamoreaux should not, however, be required to pay Utah
County for costs which the trial court ruled were improper.
In any event, the award of costs to Utah County should be
reversed and the award to Lamoreaux reduced to $37.80.

In the

alternative, the Bank requests leave pursuant to Utah R. Civ. P.
60(a) to move the trial court to correct the clerical error in
the cost award.
CONCLUSION
The appellant, Wasatch Bank of Pleasant Grove, respectfully
requests the Court to reverse the decision of the trial court
and to enter judgment in favor of the Bank on the grounds that a
completed bond escrow agreement did not exist so as to bind the
Bank to its terms.
In the alternative, the appellant requests the Court to
hold the third-party defendant, Ray W. Lamoreaux, liable to the
Bank for any amount owing by the Bank to Utah County.

13

The appellant also requests that the judgment for costs be
modified as herein requested.
RESPECTFULLY submitted this

^2 —

day of August, 1986.

S. REX LEWIS, for:
(J
HOWARD, LEWIS & PETERSEN
Attorneys for Appellant

/

<rr;

MAILING CERTIFICATE
I hereby certify that four (4) true and correct copies of
the foregoing were mailed to each of the following, postage
prepaid, this

2 2 ^
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Lynn W. Davis
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Attorney for Plaintiffs-Respondents
County Building, Room 107
Provo, Utah 84601
Mark K. Stringer
Attorney for the
Third-Party Defendant-Respondent
256 North Main Street
Alpine, Utah 84003

APPENDIX A.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

LYNN W. DAVIS
Deputy County Attorney
NOALL T . TOOTTON

Utah County Attorney
Attorney for Plaintiff
51 South University Avenue
Provo, Utah 84601
Telephone: (801) 373-5510
EL RAY F. BAIRD
Attorney for Third-Party Defendant
1 East Center, Suite 211
Provo, Utah 84601
Telephone: (801) 374-8622
IN THE FOURTH JUDICIAL DISTRICT COURT OF
UTAH COUNTY, STATE OF UTAH

UTAH COUNTY, a body corporate
and politic, and PLEASANT
GROVE CITY CORPORATION,
Plaintiff,
vs.

:

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

:

Civil No. 64339

WASATCH BANK OF PLEASANT GROVE, :
Defendant.
vs.

:
:'

RAY W. IAM0REAUX, an individual,:
Third-Party
Defendant.

:

The above-entitled matter came on regularly for hearing before
the Honorable J.

Robert 3ullock, District Judge, on the 24th day of

June, 1985, and the 9th day of July, 1985. There appeared as counsel
representing plaintiff, Lynn W. Davis, Deputy Utah County Attorney,
and as counsel representing the defendant and third-party plaintiff,
S. Rex Lewis, and as counsel representing third-party defendant, EIRay

THEREFORE, the Court having heard the evidence and having
considered counsel's memoranda and being duly advised in the premises,
the Court now makes and files herein the following:
FINDIMaS OF FACT
1. The Court finds that Utah County, Pay L. Construction, Inc., a
corporation, and the r*&satch Bank of Pleasant Grove entered into a
valid and binding written escrow agreement with a face amount of
$20,000.00 to assure that the improvements of Manila Meadows
Subdivision be installed according to Utah County standards.
2. The Court finds that the Wasatch Bank of Pleasant Grove was
the escrcw agent holding the sum of $20,000.00 for the use of Utah
County under* terms of the escrcw agreement.
3. The Court finds $20,000.00 in the form of a savings
certificate was assigned to the Wasatch Bank of Pleasant Grove to the
sole credit of Utah County to assure the installation of improvements
in Manila Meadcws Subdivision.
4. The Court finds that an or about March 23, 1982, Mr. Clyde
Naylor, Utah County Engineer, confirmed with the Wasatch Bank of
Pleasant Grove that the $20,000.00 was on deposit and could be used to
complete the iirprovements on Manila Meadcws Subdivision, Plat "A."
5. The Court finds that on or about the 13th day of April, 1982,
that all the proceeds in the escrow account which had been deposited
to the sole credit of Utah County, were applied to unrelated
indebtedness of Ray L. Construction, Inc., a corporation.
6. The Court finds that the Wasatch Bank of Pleasant Grove
breached the escrow agreement and its fiduciary duty to Utah County by
applying the escrowed funds to an indebtedness of Ray L. Construction,
Inc., a corporation..

7. The Court finds that Utah County, by and through Mr. Clyde
Naylor, Utah County Engineer, on or about April 19, 1982, demanded in
writing from the Wksatch Bank of Pleasant Grove, the balance of the
escrow funds in the sum of $20,000.00.
8. The Court finds that the Wasatch Bank of Pleasant Grove, on or
about May 7, 1982, in a letter to Mr. Clyde Naylor, refused to
disperse said funds.
9. The Court finds that as of the time of trial that jjrprovements
had rot been oorrpleted in Manila Meadcws Subdivision and that the cost
to install the unfinished improvements would cost the sum of
$27,351.00.
10. The Court finds that Utah County is entitled to judgment
against the ^fesatch Bank of Pleasant Grove in the sum of $20,000.00
together with interest calculated at the rate of 10% per annum from
the date of demand, April 19, 1982. The Court further finds the total
judgment to be $26,680.36, together with costs in the sum of $212.44,
as of the last day of trial, July 9, 1985, with interest accruing
thereafter until judgment at the rate of $7.30 per day and after
judgment at 12% per annum.
11. The Court finds that the evidence is insufficient to
establish liability of Pay W. Lamoreaux, as an individual, to the
Wasatch Bank of Pleasant Grove.
Frcm the foregoing Findings of Fact, the Court now makes and
enters herein the following:

CENCXJOSIONS OP LM*
1. The Court concludes that the Vfesatch Bank of Pleasant Grove,
Utah County and Ray L. Construction, Inc., a corporation, entered into
a valid and binding written escrow agreement with a face amount of
$20,000.00 to assure that the inprovements of Manila Meadows
Subdivision would be installed according to Utah County standards.
2. The Court concludes that the rvfesatch Bank of Pleasant Grove
breached the escrcw agreement and its fiduciary duty to Utah County by
applying the escrcwed funds to an indebtedness of Ray L. Construction,
Inc., a corporation.
3. Ihe Court concludes that Utah County is entitled to judgment
against the Vfesatch Bank of Pleasant Grove in the sum of $20,000.00
together with' interest calculated at the rate of 10% per annum fron
the date of demand, April 19, 1962. The Court further concludes that
the total judgment is $26,680.36, together with costs in the sum of
$212.44, as of the last day of trial, July 9, 1985; with interest
accruing thereafter until judgment is entered at the rate of $7.30 per
day and after judgment at 12% per annum.
4. The Court concludes that the evidence is insufficient to
establish liabilty of Ray W. Lamoreaux, as an individual to the
Wasatch Bank of Pleasant Grove. Third-party defendant is awarded his

costs of $109.49 as
adjudgment against W&satch Bank
as a^;

i„#
DATED this

day of JgjgGsZ., 1985.

BY THE

APPROVED AS TO FORM:

S. REX LEWIS
Attorney for Defendant

APPENDIX

JUDGMENT

B.

FOURTH

xy^\^yrU

135 SEP -* MUM 2
LYNN W. DAVIS
Deputy Gounty Attorney
NOALL T . WOOTTON

Utah County Attorney
Attorney for P l a i n t i f f
51 South University Avenue
Provo, Utah 84601
Telephone: (801) 373-5510
EL HAY P. BAIRD
Attorney for Third-Party Defendant
1 East Center, Suite 211
Provo, Utah 84601
Telephone: (801) 374-8622
IN THE FOURTH JUDICIAL DISTRICT COURT OF
UTAH COUNTY, STATE CF UTAH

UTAH COUNTY, a body corporate and politic,
and PLEASANT GROVE CITY CORPORATION,
Plaintiff,
vs.

JUDGMENT
Civil No. 64339

WASATCH BANK OF PLEASANT GROW,
Defendant.
vs.
RAY W. IAMOREAUX, an individual,
Third-Party Defendant.
The above-entitled matter came aci regularly for hearing before
the Honorable J.

Robert Bullock, District Judge, on the 24th day of

June, 1985, and the 9th day of July, 1985. The Court having made and
filed herein its Findings of Fact and Conclusions of Law;
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED:
1. That judgment is granted in favor of Utah County and against
the Wasatch Bank of Pleasant Grove in the sum of $26,925.86, plus

2. That the Third-Party Gonplaint of Vfesatch Bank of Pleasant
Grove against Ray Lamoreaux is dismissed with prejudice. Third-party
defendant is awarded jj^gment for his costs of $109.49.
DATED this ?

^ d a y of aagast,

APPROVED AS TO FORM:

S. REX LEWIS, Attorney for Defendant

1985.

APPENDIX C.

RULING DATED SEPTEMBER 3, 1985
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In the Fourth Judicial District Court—Ii-

•" - < : i / . ^

of the State of Utah
In and For Utah County

UTAH COUNTY, a body corporate
and politic, and PLEASANT GROVE
CITY CORPORATION,

MINUTE ENTBT
Fbtattt
CASE NUMBER
DATED

WASATCH BANK OF PLEASANT GROVE,
vs.

Defendant

64,339

September 3, 1985
J.

Robert B u l l o c k ,

JUDGE

RAY W. LAMOREAUX, an individual,
Third-Party
Defendant.

RULING

The Court has considered the objection to proposed findings of fact and
conclusions of law filed by defendant and has this date signed the judgment and
findings of fact and conclusions of law submitted jointly by counsel for the
plaintiff and counsel for third-party defendant.
The Court has considered defendant's objection to memorandum of costs
and disbursements filed by plaintiff.

No costs are awarded to plaintiff.

The Court has considered defendant's objection to memorandum of costs
and disbursements filed by third-party defendant.

Costs are awarded to third-

party defendant in the sum of $22 service fees and costs of $15.80 for witness
fee.
Dated this 3rd day of September, 1985.

F

BY THE, COURT:

J. ROBERT BULLOCK, JUDGE
cc:

Lynn W. Davis, Esq.
S. Rex Lewis, Esq.
El Ray F. Baird, Esq.

APPENDIX D.

BOND ESCROW AGREEMENT

(

bJUNU ESCROW AGREEMENT

(fame o f Development Man-iia M P ^ n w g . g n h H i v i g i o n

Location

M a n i l a , Utah

Name of Developer

(RFD-Pleasant Grove)

£-JTZ

Address

EXHIBIT

iNft/

I

l

/ ^ ^ / 7 -?<*',/ / 4,-A

Ray L. C o n s t r u c t i o n

Address 172 West Main S t r e e t , American Fork
Bond Escrow Agent

|

Phone No.

756-9669

P l e a s a n t Grove, Utah 84062>hone No.

785-5001

Wasatch Bank of P l e a s a n t Grove

225 South Main

THIS AGREEMENT made and entered i n t o t h i s

9th

day o f

March

19 79

by and between Utah County of the State o f U t a h , h e r e i n a f t e r c a l l e d "Utah County",
and

W a s a t c h Bank o f
Ray L .

P l e a s a n t Grove

Construction

h e r e i n a f t e r c a l l e d "Escrow Agent", and

hereinafter called

"Developer."

WHEREAS, Developer, desires t o c o n s t r u c t the above-named development w i t h i n
Jtah County, and,
WHEREAS, i n c i d e n t t o said development, the improvements described on the attached
E x h i b i t "A" which i s made a p a r t hereto by t h i s reference are t d be i n s t a l l e d at the
expense o f the Developer, and,
WHEREAS, Utah County has required t h a t the Developer post a bond assuring t h a t
:he Improvements described on E x h i b i t "A" w i l l be completely i n s t a l l e d according to
tah County development standards.
NOW, THEREFORE, i n consideration o f the f o l l o w i n g mutual promises and covenants,
t i s agreed by the p a r t i e s as f o l l o w s :
1. The Developer has deposited w i t h the Escrow Agent, to the sole c r e d i t o f
tah County, the sum of $ 2 0 , o o o . oo
as a bond and assurance t h a t the improvements
escribed on E x h i b i t "A" w i l l be completed according t o Utah County development standards.
2.
The Escrow Agent s h a l l not r e l e a s e , g i v e or disburse said deposits or any
a r t t h e r e o f except pursuant to the terms and c o n d i t i o n s of t h i s agreement.
3. The Developer s h a l l be e n t i t l e d to withdraw from the Escrow Agent, p e r i o d i c
Dmpletion payments f o r the improvements described i n E x h i b i t " A " , c a l c u l a t e d on percent
F completion less 10%. Percent of completion s h a l l be c a l c u l a t e d by the Utah County
jrveyor based upon such inspection as he deems a p p r o p r i a t e and based upon actual i n )ices and other documentation as he deems a p p r o p r i a t e . Withdrawals from the Escrow
jent s h a l l be permitted only upon p r e s e n t a t i o n t o the Escrow Agent of a w r i t t e n i n v o i c e
* other document, bearing the signature o f the Utah County Surveyor or h i s deputy en)rsed thereon. Engineering costs f o r any improvement s h a l l be withdrawn on a percentage
s i s equal t o the percent of completion of the s p e c i f i c improvement to which the engineerg cost r e l a t e s .
4.
Said r e t a i n e d 10% s h a l l be a d e p o s i t f o r the r e p a i r of defects i n d e s i g n ,
rkmanship or m a t e r i a l s i n the improvements d e s c r i b e d i n E x h i b i t "A". The 10% r e ined by t h i s agreement s h a l l not be deemed t o be a waiver by Utah Countv nr arw nm«**

\ raised with respect to the improvements on Exhibit "A". This agreement is not
ite.nded and shall not be construed, to make any person, firm or corporation a third
irty beneficiary of any duty to be performed under this agreement by Utah County,
le Utah County Surveyor, or their agents or employees.
5. One year from the date of issuance of a certificate of final acceptance
/ the Utah County Surveyor, or two years from the date of this agreement if a certifi
ite of final acceptence has not been issued, whichever occurs first, the Utah County
jrveyor shall, in the event the improvements described in Exhibit "A" have not been
jlly completed according to Utah County standards, apply to in writing and receive
rom the Escrow Agent the balance of the Escrow Account which shall be paid by the
scrow Agent to the order of Utah County to be applied by Utah County for completion
f the improvements on Exhibit "A".
6. After expiration of one year after issuance of the certificate of final
cceptance by the Utah County Surveyor, if the improvements described in Exhibit "A"
ave been completed according to Utah County standards and have not proved defective
uring the one year period, the Developer shall be entitled to have the Utah County
urveyor or his Deputy endorse their signature on a document directing the Escrow
gent to release the retained 10% to the Developer or the Developer's assignee.
WITNESS OUR HANDS the date first written above.
UTAH COUNTY COMMISSION

b

y 75C^^o^4 JTX\

TTEST:

c

jj.

Title

Acting Chairman, Utah County Commission

Deputy Gifcrk
BOND ESCROW AGENT W a s a t c h Bank of P I .
225 S o u t h M a i r j u - — P l e a s a n t

Grove,

Grove

Utah
g-4 062

VTTEST:

Title

Kvprmt-i

DEVELOPER

ATTES1
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Prpgirlpnt
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OFFICE OF THE UTAH COUNTY SURVEYOR
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BONOING FOR IMPROVEMENTS IN UTAH COUNTY DEVELOPMENTS

MANILA

Nome of Project
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Subdivision of Section to 1/411/4

ITEM

% TOTAL

No. UNITS

Curb and Gutter
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Project No.
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SIZE OR WIDTH
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Sidewalk or Walkways
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Subgrade Preparation, Materials
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Roadbase (See Standards)
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Bituminous Surfacing

Water Mains
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Firt Hydrants
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,1

Water Storage, Bldgs, Pumps, Reservoirs, etc

Sanitary Sewer

)
V

{

Manholes
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y

Sewage Disposal Facilities

Storm or Debris Basins
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S'CPtfirUGStorm Sewer or Drains
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Catch Basins and Piping

Irrigation Ditch
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BONDING FOR IMPROVEMENTS IN UTAH COUNTY DEVELOPMENTS
ITEM

% TOTAL

No. UNITS

LIN. FT.

SO. FT.

SIZE OR WIDTH

UNIT COST
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Survey Monuments
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Engineering (10% of Sub-total)
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Inspection ( 5 % of Sub-total)
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Total Amount (Improvements, Engineering, and Inspection)

Amount Recommended for Bond
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APPENDIX E.

GUARANTY

\

GUARANTY

NO. **>**

For valuable consideration, the receipt and sufficiency of which is hereby acknowledged, I, we, or either of us, jointly and
severally guarantee the payment of and agree and promise to pay to Wasatch Bank
Cr
: ^CIV>>^J i
<^?^^VL."
its successors and assigns, at maturity, or at any time thereafter as demanded, any and all indebtedness and obligations including, but
not limited to, all noted and discounts, all drafts for which credit is given in connection with any deposit accounts maintained at said
bank,

whether the obligations be joint or several or both, or primary or secondary, for which

T)

L
* \ H ^ _ L

U&^r ^..'..Mv.^X'..^

!.^S.
, or any of them, is or are now liable or indebted, or hereafter may
become liable or indebted, to Wasatch Bank, its successors or assigns.
1, we, and each of us hereby waive notice of acceptance of this guaranty and ail other notices in connection herewith or the indebtedness or obligations guaranteed hereby, and waive diligence, presentment, notice, demand, protest and suit on the part of Wasatch
Bank, its successors or assigns, in the collection of any indebtedness or obligation hereby guaranteed.
This guaranty is a continuing one and shall continue to apply without regard to the form or amount of the indebtedness or
obligation guaranteed, and the said Wasatch Bank, its successors and assigns, may, from time to time, without notice to the undersigned, renew, extend or alter, in whole or in part, the indebtedness and obligations hereby guaranteed, or any one or more of them,
without affecting in anywise the obligation c' this guaranty, and it is expressly agreed that the Wasatch Bank, its successors and assigns may exchange, release, surrender or alter any collateral or other security held by it or its successors or assigns for the obligations hereby guaranteed without affecting in anywise the obligation and liability of the undersigned, or any of them, on this guaranty,
and this guaranty shall be and continue effective notwithstanding any legal disability of the principal debtor or debtors, or any of
them, to incur the indebtedness in whole or in part.
This instrument shall bind the undersigned, and each thereof, jointly and severally, until Wasatch Bank, its successors and assigns,
shall have received notice in writing that the subscriber hereto, giving such notice, elects to be no longer bound by this guaranty,
after which time this instrument shall bind the subscriber hereto, giving such notice only as to the indebtedness or obligations then
existing, and renewals and extensions, in whole or in part, of the then existing indebtedness and obligations, and shall continue in full
force and effect as to all other subscribers hereto not giving such written notice.
If any suit or other proceeding be instituted against the undersigned, or any of them, to enforce any of the provisions hereof, the
undersigned agrees to pay, in addition to the cost of any said suit, a reasonable attorney's fee, and suit may be brought by any holder
or owner of any note or notes or other evidence of indebtedness covered hereby against one or all of the undersigned at the election
of such owner or holder.
This guaranty shall cover all renewals and extensions of said indebtedness, and new loans, the intention being that the guaranty
shall not end with the payment of obligations originally incurred, but shall cover all obligations with interest thereon while this guaranty
is in effect.
This guaranty shall bind * 2 respective heirs, administrators, successors and assigns of the undersigned.

Dated this

/K.

day of

^.5.

//....

